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TUCSON ELECTRIC POWER COMPANY’S 
EXCEPTIONS TO THE 

RECOMMENDED OPINION AND ORDER 

Tucson Electric Power Company (“TEP” or the “Company”), through undersigned 

:ounsel, respectfully submits its Exceptions to the Recommended Opinion and Order issued by the 

?residing Administrative Law Judge on February 9, 2006 (the “Recommended Order”) regarding 

.he authority for and need to continue the operation of the Arizona Independent Scheduling 

4dministrator (“AISA”). 

[. CONTINUATION OF AISA. 

Following the Court of Appeals decision in PheEps Dodge Corporation, et al. v. AEPCO, 

?t al., 207 Ariz. 95, 83 P.3d 573 (2004), the parties in this docket were asked to provide 

-ecommendations regarding the effect of the Phelps Dodge decision on the AISA proceedings. In 

ts response, TEP stated its position that Phelps Dodge rendered the provisions of Rule 1609 that 

xovide for the creation of the AISA invalid and unenforceable. [See TEP Response to AISA 

’rocedural Order dated March 16,2005 (“TEP Response”) at 23. 
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Notwithstanding TEP’s view, the Recommended Order finds that while Phelps Dodge may 

have rendered the AISA provisions of Rule 1609 invalid or unenforceable as a rule requirement, 

the ruling came after AISA was formed and had its tariff approved by FERC, and does not negate 

the independent existence of the AISA. [Recommended Opinion and Order (“ROO”) at 14 - 151 

Further, although there is no retail electric competition in Arizona at the present time, the 

Recommended Order finds that the AISA “currently provides the important public benefit of 

keeping the possibility of retail access available to Arizona consumers at a minimal cost, by 

providing potential competitors with the necessary assurance that they will have fair and equitable 

access to transmission until an RTO is formed and approved by FERC to take over that function.” 

[ROO at 151 Based upon these findings, the Recommended Order concludes that the AISA should 

be maintained in its current downsized mode pending Commission review of the Retail Electric 

Competition Rules. [ROO at 181 

In responding to the Recommended Order, TEP reiterates that the AISA provisions of Rule 

1609 are invalid. However, TEP remains committed to electric competition, as required by the 

TEP 1999 Settlement Agreement, and will continue to abide by its obligation to support the AISA 

2s required by the TEP 1999 Settlement Agreement. But TEP is concerned that the Commission is 

znforcing those provisions of the TEP 1999 Settlement Agreement that burden TEP - like the 

4ISA - while declining to state whether it will abide by those provisions of the Settlement 

4greement that benefit TEP - like market-based generation rates after 2008. Either TEP should 

-eceive the full benefit of its bargain or it should be relieved of its obligations under the TEP 1999 

settlement Agreement. 

[I. VALIDITY OF AISA PROVISIONS OF 1999 SETTLEMENT. 

Aside from the issue of the continued viability and need for the AISA, TEP’s Response 

dso stated the Company’s concern about the impact of Phelps Dodge on its duties and 

-esponsibilities under the TEP 1999 Settlement Agreement. According to TEP’s Response: 

The current state of affairs calls into question the status of Sections 4.2 
and 9.1 of the TEP 1999 Settlement Agreement and TEP’s duties and 
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responsibilities in connection therewith. TEP believes that, in light of the 
Phelps Dodge case, it is appropriate for the Commission to provide notice 
of the steps it will take, if any, regarding (i) the AISA-related Electric 
Competition Rules; and (ii) any terms of settlement agreements (such as 
the TEP 1999 Settlement Agreement) that are based upon the invalidated 
AISA related rules. 

[TEP Response at 2-31 

Responding to TEP’s concerns and request that the Commission provide notice and 

guidance on the current status of the Electric Competition Rules and the validity of the TEP 1999 

Settlement, the Recommended Order states that Staffs review of the Electric Competition Rules is 

ongoing and the outcome of that proceeding is unknown, and parties wishing to submit comments 

3n that proceeding should make their filing in the rulemaking docket. [ROO at 161 Regarding the 

term of the TEP 1999 Settlement Agreement, the Recommended Order goes on to state that 

‘appropriate Commission action will be taken if the Commission receives a specific request 

regarding Decision No. 62103 from a party to that Decision.” [Id.] 

This statement concerning Decision No. 62103 is perplexing given that TEP has requested 

:hat the Commission clarify the status of the TEP 1999 Settlement Agreement on several 

xcasions in several dockets. In May 2005, TEP filed a Motion for Declaratory Order and Request 

for Procedural Conference (the “Motion for Declaratory Order”) in connection with its 2004 Rate 

Review, Docket No. E-01933A-04-0408 (the “2004 Rate Review”), and at the same time filed the 

Motion for Declaratory Order in the generic restructuring dockets, Docket No. E-00000A-02- 

I05 1, et al. (the “AISA Docket”). The Motion for Declaratory Order sought a determination of 

,he continued validity of the TEP 1999 Settlement Agreement and the methodology the 

2ommission will apply to determine TEP’s rates for generation service beginning in 2009. 

?lowever, after Staff and other parties filed opposition to the Motion for Declaratory Order in the 

,004 Rate Review, the Administrative Law Judge issued a procedural order taking no action on 

.he Motion, but suggesting that TEP instead seek to reopen Decision No. 62 103 pursuant to A.R.S. 

$40-252 to clarify Decision No. 62103 and the TEP 1999 Settlement Agreement. [See June 10, 

ZOO5 Procedural Order in 2004 Rate Review at 51 Accordingly, TEP filed the Motion to Amend 
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Decision No. 62103 in Docket No. E-01933A-05-0650 (the “Motion to Amend” Docket) in 

September 2005 seeking: (i) to amend the TEP 1999 Settlement Agreement with a short-term 

compromise solution to the current dispute over how rates will be set after the rate fieeze expires 

in 2008 and (ii) a determination on whether TEP will be entitled to charge market based rates in 

accord with the TEP I999 Settlement Agreement in the wake of Phelps Dodge and other decisions 

that call into question the viability of the Electric Competition Rules on which the TEP 1999 

Settlement Agreement was based. On January 30, 2006 - one day prior to the entry of the 

Recommended Order in this docket - the Presiding Administrative Law Judge in the Motion to 

Amend Docket issued a recommended opinion and order finding that, although there is a 

fundamental disagreement between the parties to the TEP 1999 Settlement Agreement regarding 

generation rates after the rate freeze expires on December 31,2008 and the necessity of a hearing 

to determine the intent of the parties to the TEP 1999 Settlement Agreement, TEP’s request for a 

determination on the status of the TEP 1999 Settlement Agreement is “premature.” [See 

Recommended Opinion and Order (Motion to Amend Docket), dated January 30, 2006, Findings 

of Fact, 71 37,38, and 441 

Simply put, the language of the Recommended Order in this Docket that “appropriate 

Commission action will be taken if the Commission receives a specific request regarding Decision 

No. 62103” makes little sense in light of (i) TEP’s efforts to have the Commission address the 

validity of its TEP I999 Settlement Agreement on several occasions and in severaI dockets and (ii) 

the recent recommended opinion and order in the Motion to Amend Docket finding that there is no 

reason for the Commission to address the issue now. TEP has made specific requests for a 

determination from the Commission on several occasions in several dockets. This Recommended 

Order presents a plain example of why this Commission should resolve the dispute over the 

interpretation of the TEP 1999 Settlement Agreement. If the Commission believes that TEP’s 

generation rates will not be market-based beginning in 2009, then there is no need for the AISA 

and TEP should be relieved of its obligations under the 1999 Settlement Agreement regarding the 

AISA. It is time for the Commission to render its decision and let TEP know where it stands. 
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111. CONCLUSION. 

Notwithstanding the statements in the Recommended Order, TEP has made several 

specific requests for Commission action and determinations on the validity of TEP’s 1999 

Settlement Agreement in this and other dockets. The Commission should take action to resolve 

this inconsistency. 

RESPECTFULLY SUBMITTED this gth day of February, 2006. 

ROSHKA DEWULF & PATTEN, PLC 

M a t t h e w  Derstine 
One Arizona Center 
400 East Van Buren Street, Suite 800 
Phoenix, Arizona 85004 

Attorneys for Tucson Electric Power Company 

Original a%d 22 co ies of the foregoing 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copytef the fore oing hand-deliverearnailed 

Chairman Jeff Hatch-Miller 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

filed this 9 day o P February 2006 with: 

this 9 day of Fe t ruary 2006 to: 

Commissioner Marc S itzer 
Arizona Corporation 8 ommission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Commissioner William A. Mundell 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Commissioner Mike G1 eas on 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Commissioner Kristin K. Mayes 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Jessica Youle, Sr., Staff Attorney 
Jana Brandt, Reg. Agcy. Rep. 
Jan Miller 
Salt River Project 
Mail Station PAB300 
P. 0. Box 52025 
Phoenix, Arizona 85072-2025 

Christ0 her Hitchcock, Esq. 

P.O. Box AT 
Bisbee, AZ 85603 

Michael Grant 
3allagher & Kennedy 
2575 E. Camelback Rd. 
Phoenix, AZ 85016 

Law 0 P fices of Christopher Hitchcock, PLC 

Douglas C. Nelson 
Douglas C. Nelson, P.C. 
7000 North 16th St., Suite 120-307 
?hoenix, AZ 85020 

leffrey Crocket 
hell & Wilmer 
$00 East Van Buren 
h e  Arizona Center 
>hoenix, AZ 85004 

3erb Hayden 
[ana Van Ness 
3arbara Klemstine 
4rizona Public Service Company 
'. 0. Box 53999 
)hoenix, AZ 85072-3999 

(enneth C. Sundlof, Jr. 
rennings, Strouss & Salmon, P.L.C. 
Two N. Central, 16th Floor 
'hoenix, A2 85004-2393 

6 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 V 
h w  
4 g  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Robert S. Lynch 
Arizona Transmission Dependent Utility Group 
340 E. Palm Lane, Suite 140 
Phoenix, AZ 85004-4529 

Rick Gilliam 
LAW Fund 
2260 Baseline Road, Suite 200 
Boulder, CO 80302 

David Berry 
Western Resource Advocates 
P. 0. Box 1064 
Scottsdale, AZ 85252- 1064 

Kenneth R. Saline 
K.R. Saline & Associates 
160 N. Pasadena, Suite 101 
Mesa, AZ 85201 -6764 

Vincent Hunt 
City of Tucson 
4004 S. Park Ave., Bldg #2 
Tucson, Arizona 85714 

Lyn A. Farmer, Esq. 
Chief Administrative Law Judge 
Hearing Division 
Arizona Corpora ti on Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Christopher C. Kempley, Esq. 
Chief Counsel, Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Ernest G. Johnson 
Director, Utilities Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Michelle Livengood 
Tucson Electric Power Company 
One South Church Avenue, Suite 200 
Tucson, Arizona 85701 
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